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Plaintiff-Appellant-Petitioner,

' FI LED
Physi ci ans | nsurance Conpany of FEB 17, 2005
W sconsin, Inc., Frederick J. Bartizal,

Jr., MD., OHC Insurance Conpany, and Cornelia G Qark
Theda O ark Regi onal Medical Center, derk of Supreme Court

W sconsin Patients Conpensation Fund,

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 N. PATRICK CROCKS, J. Petitioner Bonnie Pierce
(Pierce) seeks review of an unpublished per curiam decision of
the court of appeals, which affirnmed the circuit court's grant
of summary judgnent. This case presents the narrow issue of
whet her a nother who suffers the stillbirth of her infant as a
result of nedical nmalpractice has a personal injury claim

involving negligent infliction of enotional distress, which
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includes the distress arising from the injuries and stillbirth
of her daughter, in addition to her derivative claim for
wrongful death of the infant. In these unusual circunstances,
we conclude that the nother may recover as a parent, for the
wrongful death of the stillborn infant; and as a patient, for
her personal injuries including the negligent infliction of
enotional distress. We also conclude the stipulation of the
parties did not waive this claim Accordingly, we reverse the
decision of the court of appeals that affirnmed the circuit
court's order, which dismssed that portion of the nother's
personal injury claim for negligent infliction of enotional
distress arising from the injuries and stillbirth of her

daught er.

12 The relevant facts of this case are undisputed.
Bonnie Pierce was nearly 35 weeks pregnant when she arrived for
an appointnment with her obstetrician, Dr. Frederick Bartizal,
Jr., (Bartizal) on Novenber 18, 1996. Barti zal exam ned Pierce
and determ ned that she was four centineters dilated. She was
subsequently admtted to Theda Cark Regional Medical Center
(Theda d ark) for care.

13 Later that day, while at Theda C ark, Pierce noticed
her fetal nonitor flashing. A nurse explained to Pierce that

her baby's heart rate was declining because the unbilical cord
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was w apped around the baby's neck. The nurse repositioned
Pierce, apparently believing that the problem would be solved.
At 6:00 p.m, Bartizal visited Pierce to examne her and the
fetal nonitor readings. Barti zal exam ned Pierce for about 10
to 15 mnutes and inforned her that she was five centineters
dilated. He explained to her that if she did not go into |abor
t hat night, he would induce | abor the next norning.

14 Pierce fell asleep at approxinmately 12:45 a.m w thout
going into |abor. At 1:30 a.m, she awoke as a nurse searched
for the baby's heartbeat. After the first nurse was unable to
find a heartbeat, a second nurse attenpted to do so. The second
nurse was also unable to detect a fetal heartbeat. In
Bartizal's absence, the nurses called on Dr. Darr, who exam ned
Pierce and performed an ultrasound. Doctor Darr informed Pierce
that he was not able to detect the baby's heartbeat or any fetal
activity. Shortly thereafter, Bartizal returned to the hospital
to inform Pierce that her baby would be stillborn. Pi erce was
treated with an epidural and IV fluids before her baby, naned
Bri anna, was delivered vaginally by vacuum extraction. Pierce
kept Brianna with her for approximately 10 hours while she and
famly nmenbers had phot ographs taken with Brianna.

15 On Novenber 16, 1999, Pierce filed a claim in the
Qutagam e County Circuit Court alleging that Bartizal, Theda

Clark, and their respective insurers were liable for wongful

3
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death and the negligent infliction of enotional distress. On
the wongful death claim the defendants stipulated to their
causal negligence and settled the claim The other claim
negligent infliction of enotional distress, alleged that the
defendants negligently caused Brianna's death and stillbirth,
and that experiencing the baby's stillbirth caused Pierce
physi cal injury and severe enotional distress.

16 The defendants filed a notion for summary judgnment on
Pierce's claim for negligent infliction of enotional distress.
The circuit court, Judge Janes T. Bayorgeon presiding, granted
the notion in part. Judge Bayorgeon relied on Dboth

Ws. Stat. ch. 655 and Ws. Stat. § 893.55,! as well as Kwatersk

L' Al references to the Wsconsin Statutes are to the 2001-
02 version unl ess otherw se indi cat ed.

Wsconsin Stat. 8 893.55 states, in relevant part:

(4)(a) In this subsection, "noneconom c damages"
nmeans noneys intended to conpensate for pain and
suffering; humliation; enbarrassnent; worry; nental
di stress; noneconomc effects of disability including
| oss of enjoynent of the normal activities, benefits
and pleasures of life and loss of nental or physica
health, well-being or Dbodily functions; |oss of
consortium society and conpani onship; or |loss of |ove
and affection.

(b) The total noneconom ¢ damages recoverable for
bodily injury or death, including any action or
proceedi ng based on contribution or indemification,
may not exceed the limt wunder par. (d) for each
occurrence on or after My 25, 1995, from all health
care providers and all enployees of health care
providers acting within the scope of their enploynent

4
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v. State Farm Mutual Autonobile |Insurance Co., 34 Ws. 2d 14,

148 N.W2d 107 (1967), to dismss that portion of Pierce's claim
for the negligent infliction of enotional distress arising from
the injuries and stillbirth of her daughter. The court held
that the plaintiff could only recover for the enotional pain and
suffering damages that resulted from her own injuries.
Subsequently, the parties agreed to a stipulation that Bartiza
and Theda Clark were negligent in the nmanagenent of |abor, and
that such negligence caused the death of Brianna. The
stipulation provided that the defendants would pay damages for
|l oss of society and conpanionship and for funeral expenses.
Based on a second stipulation, the other clainms were disn ssed,
with the exception of the clains that were dismssed by the
court pursuant to the court's order of August 20, 2001, which
claims were before the court on the notion for partial summary
j udgnent .

17 On Cctober 11, 2003, the court of appeals affirned the

circuit court's grant of summary judgnment. The court of appeals

and providing health care services who are found
negligent and fromthe patients conpensation fund.

(d) The limt on total noneconom c danmages for
each occurrence under par. (b) on or after WMy 25,
1995, shall be $350,000 and shall be adjusted by the
director of state courts.
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relied on Finnegan v. Patients Conpensation Fund, 2003 W 98,

263 Ws. 2d 574, 666 N.W2d 797, and Bowen v. Lunbernens Mitua

Casualty Co., 183 Ws. 2d 627, 517 N W2d 432 (1994), to

determine that Pierce did not satisfy the |egal standard for
recovery of enotional damages related to Brianna's stillbirth.
The court of appeals concluded that Pierce did not satisfy the
three-prong test of Bowen, which had recently been applied to
plaintiffs' claim in Finnegan.? Specifically, the court held
that while Pierce observed her daughter suffering, she did not
witness the extraordinary event that caused her daughter's
suffering—the wunbilical cord wapped around Brianna's neck.
Additionally, the court noted that while Pierce's physician nay
have been negligent in waiting to induce |abor, he did not cause
the unbilical cord to wap around the baby's neck. In response,
Pierce filed a notion for reconsideration that the court denied
on Decenber 4, 2003.

8 This court granted Pierce's petition for review. O al

argunments were held on April 28, 2004. On June 16, 2004, we

2 The court in Bowen v. Lunbernmens Miutual Casualty Co., 183
Ws. 2d 627, 633, 517 N.W2d 432 (1994), established a three-
prong test to determne whether a "bystander's" <claim for
negligent infliction of enotional distress can be maintained.
The test is as follows: (1) the injury suffered by the victim
must have been fatal or severe; (2) the victimand the plaintiff
nmust be related as spouses, parent-child, grandparent-grandchild
or siblings; (3) the plaintiff nmust have observed an
extraordi nary event, nanely the incident and injury or the scene
soon after the incident with the injured victimat the scene.

6
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bri efs addressing the

1. Was the Circuit Court mstaken in its reliance on
the case of Kwaterski v. State Farm Miut. Auto. Ins.
Co., 34 Ws. 2d 14, 148 N W2d 107 (1967) for its
conclusion that: "A nother's injuries do not include
the injury to or death of a child as part of her own
injuries?"

2. Is it appropriate, under relevant case law, to
separate or conpartnmentalize Bonnie Pierce's clained
enotional injury into what is related to her own pain
and suffering (including enotional distress) resulting
directly from the physical disconfort of child birth,

as agai nst her

di stress)

pain and suffering (including enotional
resulting from the nedical

mal practi ce that

caused the death and stillbirth of her child, Briana
Lynn Marcks?

3. Dd the Stipulation which resulted in the Crcuit
Court's Order of OCctober 3, 2001, in effect waive
either claim referenced in question nunber 2 that
Bonnie Pierce had for her own pain and suffering,
i ncl uding her own clainmed enotional injury?

19 Addi ti onal oral
2004.

10 The focus of this case is on whether

argunents were heard on Novenber 3,

Pierce may bring

a claim which includes the negligent infliction of enotional
distress arising from the injuries and stillbirth of her
daught er, under the undisputed factual circunstances. This is a
question of law that we review de novo, independently of the
reasoning of the circuit court and the court of appeals, but
benefiting from their analyses. See, e.g., Beloit Liquidating

7



No. 01-2710

Trust v. G ade, 2004 W 39, 17, 270 Ws. 2d 356, 677 N W2d 298

(question of |aw whether conplaint states a claim; see also

State v. Lonbard, 2004 W 95, 917, 273 Ws. 2d 538, 684

N. W2d 103 (statutory interpretation is a question of |[aw,
subj ect to de novo appellate review).

11 Wsconsin Stat. ch. 655 governs clains in the event of
medi cal nmal practi ce. According to Ws. Stat. 8§ 655.007, "any
patient or . . . any . . . parent . . . of the patient having a
derivative claim for injury or death on account of malpractice
is subject to this chapter." Wsconsin Stat. § 655.017% linits
t he noneconom ¢ damages recoverable to those individuals |isted
in Ws. Stat. § 893.55(4). Section 893.55(4) (a) caps
noneconom ¢ danmages, defined in part as "pain and suffering;

nmental distress. . . ." "Notwi thstanding the limts on
noneconom ¢ damages under this section, danmages recoverable
against health <care providers . . . for wongful death are

subject to the limt under s. 895.04(4)." Section 893.55(4)(f).

3 Wsconsin Stat. § 655.017 states:

The anount of noneconom ¢ damages recoverable by a
claimant or plaintiff under this chapter for acts or
om ssions of a health care provider if the act or
om ssion occurs on or after May 25, 1995, and for acts
or om ssions of an enployee of a health care provider,
acting within the scope of his or her enploynent and
providing health care services, for acts or om ssions
occurring on or after My 25, 1995, is subject to the
[imts under s. 893.55(4)(d) and (f).
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Wsconsin Stat. § 895.04(4), in turn, separately caps damages

"in the case of a deceased mnor . . . for loss of society and
conpani onship (which) may be awarded to the . . . parents of the
deceased. . . ."

112 Here, we have the unique situation where the patient,
Bonnie Pierce, was also the parent of the patient, Brianna Lynn
Mar cks. There is no dispute that Pierce has the derivative
claim of a parent for the wongful death of Brianna under
Ws. Stat. § 655.007.% It is Pierce's direct claimfor enptiona
distress that is at issue.

113 The court of appeals characterized Pierce's direct
claim for negligent infliction of enotional distress as a
bystander claim That is, that Pierce was nerely a witness to

the stillbirth of her daughter Brianna and could recover only if

she met the test we set forth in Bowen and Finnegan. e
conclude differently. Because of the unusual ©position of

Pierce, as a mother in labor, the result of which was a
stillbirth, she clearly was not a wtness to the "gruesone
aftermat h" of an autonobile accident that eventually resulted in

the death of her child, as was the case in Bowen, 183 Ws. 2d at

* Wsconsin Stat. § 655.007 states, in relevant part: "On
and after July 24, 1975, any patient or the patient's
representative having a claim or any spouse, parent, mnor
sibling or child of the patient having a derivative claim for
injury or death on account of malpractice is subject to this
chapter."
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634- 35. Nor was Pierce the wtness of "the physical
deterioration and death" of her <child, as was the case in
Fi nnegan, 263 Ws. 2d 574, 120. Rat her, she was a participant,
and a victim of the actionable conduct—~#edical nalpracti ce—
that gave rise to her claim Accordi ngly, Bowen and Finnegan
are inapposite.

114 We find that the circunstances here are strikingly

simlar to those in Westcott v. M kkelson, 148 Ws. 2d 239, 434

N.W2d 822 (Ct. App. 1988). There, the nother, Karla Wstcott,
brought a claim of negligent infliction of enotional distress
against an attending physician for injuries related to the
delivery of her son, who was asphyxiated by the unbilical cord
that had wapped around his neck, resulting in stillbirth. The
court of appeals concluded that Wstcott was not a w tness or
observer of the cause of the enotional distress, but instead a
partici pant. The <court said that in determning whether
Westcott "is an observer or a participant, it is difficult to
imagine a nore clear-cut exanple of the latter than a nother
giving birth to a child in distress.” 1d. at 242.

15 The sane concl usion applies here. It is difficult to
i mgi ne that Bonnie Pierce was anything other than a
participant, directly involved in the tortious activity that
resulted in the stillbirth of Brianna. Accordi ngly, she can

maintain a direct claim for injuries that resulted from that

10
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activity. Wsconsin Stat. 8 655.007 contenplates such a result,
nanely, that a patient who has suffered nedical malpractice can
bring a direct claim The fact that the sane patient may al so
have a derivative claim for wongful death is wunusual, and
likely to arise only in the unique circunstances presented in
cases like this where the patient is also a victinlparticipant
in the events at issue.®

116 The court of appeals concluded that Bowen effectively

overruled Wstcott. Pierce v. Physicians Ins. Co. of Ws.,

Inc., No. 01-2710, unpublished slip op., 124 n.6 (Ws. C. App.

Nov. 11, 2003). W disagree. Westcott followed Garrett v. Gty

of New Berlin, 122 Ws. 2d 223, 362 N W2d 137 (1985), where

Connie Garrett pursued a claimfor enotional distress based upon
a police officer running over her brother with a police car.
The officer had been pursuing a group of children, including the
two of them at an outdoor theater. W concluded that "Connie
Garrett was not nerely an observer who was not directly involved
in the tortious activity. She was an object of the police
officer's activities since she was a nenber of the group of
children he was pursuing.” Id. at 232. In Garrett, we also

di stingui shed the circunstances there from the situation in

°® It is noteworthy that the dammges caps in Ws. Stats. 8§§
893.55(4) and 895.04(4) also segregate danmages recoverable
directly and derivatively.

11
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VWAube v. Warrington, 216 Ws. 603, 258 N.W 497 (1935), where

the court refused to recognize a claimfor negligent infliction
of enotional distress for a nother who w tnessed the autonobile
accident that killed her child. The nother was not in peri

hersel f. See Westcott, 148 Ws. 2d at 241.

117 Consequently, when Bowen rejected Waube's "zone of
danger” rule, it did not, as the court of appeals concluded,
underm ne Westcott. W continue to recognize a claim for
negligent infliction of enotional distress where the claimant is
directly involved in the tortious activity. Bowen di d not hi ng
to change this.

118 O her courts have adopted a sim |l ar approach where the
tortious activity results in the stillbirth of a child and have
al l oned both a derivative claimfor wongful death and a direct
claim for negligent infliction of enotional distress. For

exanple, in Vaillancourt v. Medical Center Hospital of Vernont,

Inc., 425 A 2d 92 (Vt. 1980), the Vernont Suprene Court allowed
recovery for both the wongful death of the viable fetus and the

enotional distress of the nother. Id. at 143. In Johnson v

Ruark Obstetrics and Gynecol ogy Associates, 395 S.E. 2d 85 (N. C

1990), the North Carolina Suprene Court also recognized a claim
for negligent infliction of enotional distress related to the

i nadequat e prenatal care, which allegedly caused the stillbirth

12
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of a child, in addition to allowing recovery for a wongful
death claim

119 Here, the circuit court erred in determning that
Bonnie Pierce "may not seek relief for the enotional distress
associated with the injuries and death of her stillborn infant,"
but could only "seek relief for enotional distress connected to
her own injuries.” The circuit court cane to that conclusion
based upon an interpretation of our decision in Kwaterski, that
a "nother's injuries do not include the injury to or death of a
child as part of her own injuries.”

120 Just as Bowen and Fi nnegan are not applicable, neither
is Kwaterski. Kwat erski  presented the "narrow issue" of
"whether an eighth-nonth, viable wunborn child, whose |ater

stillbirth is caused by the wongful act of another, is 'a
person’ within the nmeaning" of the wongful death statute (then
Ws. Stat. 8§ 331.03; now Ws. Stat. § 895.03). Kwat erski , 34
Ws. 2d at 15. At the time this court decided Kwaterski, in
1967, only a handful of states allowed wongful death recovery

for a stillborn infant. ld. at 18-109. Twenty-ei ght years

| ater:

The overwhelmng majority of states now permt sone
form of recovery for the loss of a fetus. For
exanpl e, approximately ten states and the District of
Col unbi a recognize a comon |aw cause of action for
ment al angui sh suffered as a result of the loss of a
f et us. In addition, approximately thirty-six states

13
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and the District of Colunbia recognize a wongful
death cause of action for the loss of a viable fetus.
Most of these states characterize a viable fetus as a
"person” or "mnor child" under their wongful death
st at ut es.

Kri shnan v. Sepulveda, 916 S.W2d 478, 480-81 (Tex. 1995)

(footnotes omtted).

21 The passage in Kwaterski that the circuit court relied
upon, that "we know of no court that has permtted a plaintiff
nother to include injury to or death of a child as part of her
injuries,” was the explanation for this court's rejection of
ot her courts' reasoning denying wongful death recovery for a
stillborn infant on the basis that "[s]ince the child is part of
the nother, the wong will be renedied if the nother sues and
recovers for her injuries.” Kwat erski, 34 Ws. 2d at 22. It
did not, contrary to the circuit court's conclusion, foreclose a
claimfor enotional injuries sustained by the nother as a result
of the stillbirth. Mreover, as noted above, a nunber of states
since Kwaterski have allowed the plaintiff nother to recover,
including recovery for negligent infliction of enotional

di stress. See, e.g., Vaillancourt, 425 A 2d 92; Johnson, 395

S.E. 2d 85; see also Krishnan, 916 S.W2d at 480 n. 2.

22 Instead of restricting the remedy for a stillbirth to

the nother's claim for her own injuries, we concluded in

14
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Kwat erski that a wongful death remedy would aneliorate likely
"incongruous results":

If no right of action is allowed, there is a wong

inflicted for which there is no renedy. Denying a

right of action for negligent acts which produce a

stillbirth leads to some very incongruous results.

For exanple, a doctor or a mdw fe whose negligent

acts in delivering a baby produced the baby's death

would be legally imune from a |awsuit. However, if

they badly injured the child they would be exposed to

liability. Such a legal rule would produce the absurd

result that an unborn child who was badly injured by

the tortious acts of another, but who was born alive,

could recover while an wunborn child, who was nore

severely injured and died as the result of the

tortious acts of another, could recover nothing.
Kwat er ski , 34 Ws. 2d at 20.

123 It would be equally incongruous here to do the
reverse—deny recovery to the injured nother because of a
stillbirth nmerely because there is recovery via a wongful death
claim The wongful death claim does not and cannot conpensate
the nother for the pain and angui sh that she suffered associ ated
with the stillbirth of her child, resulting from the conceded
nmedi cal nal practice. The wongful death claim is intended to
conpensate the surviving parent for funeral expenses and
especially for the loss of society and conpani onship caused by
the child s death. "It does not include . . . the grief and

mental suffering caused by the child s death.” Ws JI—€Civil

1895 (2001).

15
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124 Kwaterski settled the issue of whether Wsconsin woul d
foll ow the nascent national trend of allowng a wongful death
claim for a stillborn infant. It provides no guidance as to
whet her the nother is entitled to recover for her enotional
distress as a result of nedical nalpractice that caused the
stillbirth. The circuit court erred in relying on Kwaterski to
dismss Pierce's enotional distress claim related to the
stillborn child, and the court of appeals erred in applying
Bowen and Fi nnegan.

L1

125 The circuit court's reliance on Kwaterski to segregate

Bonnie Pierce's "own injuries" from those "arising from the

injuries and stillbirth of her daughter (see circuit
court's August 20, 2001 Oder), led this court to ask the
parties to brief and argue, in addition to the appropriateness
of that court's reliance on Kwaterski, the appropriateness of
conpartnentalizing the suffering, including enotional distress,
her e.

126 We are satisfied that, as we reiterated recently in

Mul en v. Walczak, 2003 W 75, 262 Ws. 2d 708, 664 N W2d 76

in discussing Redepenning v. Dore, 56 Ws. 2d 129, 143, 201

N.W2d 580 (1972), it may be inpossible to segregate injuries

for enotional distress that stemfromdifferent sources:

16



No. 01-2710

| n Redepenning, a nother sought recovery for injuries
she sustained in an autonobile accident. Her daughter
died in the accident, and the nother's clains included
one for enotional distress. In upholding a jury's
damage award, we determned that the nother's
enotional distress was caused both by her own physi cal
injuries as well as w tnessing her daughter's death.
Utimately, we concluded that it was inpossible to
adequately separate the two.

Mul  en, 262 Ws. 2d 708, 923 (enphasis in original)(citation
omtted).

127 Simlarly, we cannot separate the damges Pierce
suffered into what could be described as "her own" from those
she suffered in experiencing the stillbirth of her daughter.
She experienced | abor, the death of an infant inside of her, and
the vacuum extraction of her dead child. To segregate her
enotional injuries would be an even nore Herculean task than in

Redepenning. Pierce was not a wtness, but rather a participant

as a patient. The inextricable nature of Pierce's position as
participant/patient relates to the source of her enotiona

injuries, so that it is indeed inpossible for them to be
conpartnentalized. Accordingly, we conclude that the circuit
court erred in separating Pierce's negligent infliction of
enotional distress claim and dismssing that part of her claim
"arising fromthe injuries and stillbirth of her daughter . . ."
while allowing Pierce to proceed on "her claim for damages for

enotional distress due to her own injuries.”

17
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128 The fact that the sources of Pierce's enotiona
injuries cannot be segregated does not nean that we have here a
single claim of nedical malpractice subject to the single cap
for noneconom ¢ damages we discussed last term in Maurin v.
Hall, 2004 W 100, 274 Ws. 2d 28, 682 N W2d 866. In Maurin,
there was a single victim of nedical malpractice, the child.
Id., 119-13. Here, in contrast, there are two patients and two
victinms, Pierce and her stillborn daughter, Brianna. To apply a
single cap here would effectively excuse the nedical mal practice
inflicted on one of the patient/participant/victinmns.

IV

129 Finally, we asked the parties to brief and argue
whet her the stipulation they entered into concerning dismssa
of clains resulted in Pierce's waiver of her claimfor negligent
infliction of enotional distress. W find that there is no such
wai ver .

130 The parties entered into a stipulation which provided
that all causes of action set forth in the plaintiff's amended
conpl aint may be dismssed "with the exception of the cause of
action which was dismssed by the court by order dated August
20, 2001 . . . with prejudice and without costs to any party
based upon the Stipulation attached hereto as Exhibit A" This
resulted in a dismssal order of the circuit court, dated

Cctober 3, 2001, which excepted the clains or "causes of action

18
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that were disnmssed by the court pursuant to the court's order
of August 20, 2001. . . ." Exhibit A is the stipulation
agreeing to liability and settling the wongful death claim
involving | oss of society and conpani onship and funeral expenses
and gravesite marker.

131 Stipulations are contractual in nature. Duhane .
Duhane, 154 Ws. 2d 258, 264, 453 N W2d 149 (C. App. 1989).

W have held that interpretation of a stipulation nust, above

all, give effect to the intention of the parties. D Angel o V.
Cor nel | Paper board Prods. Co. , 33 Ws. 2d 218, 227, 147
N. W2d 321 (1967). In Ml waukee & Suburban Transport Corp. v

M | waukee County, 82 Ws. 2d 420, 263 N W2d 503 (1978), this

court hel d:

Stipul ations should be construed consistent with the
apparent intention of the parties, the spirit of
justice, and the furtherance of fair trials upon the
merits, and should not be construed technically so as
to defeat the purposes for which they were nade. I n
seeking the intent of the parties, the |anguage of the
stipulation should not be construed so as to effect
the waiver of a right not plainly intended to be
reli nqui shed.

Id. at 442 (citations omtted).

132 The nodifying |anguage that the dismssal is "based
upon the Stipulation attached hereto as Exhibit A" strongly
suggests that the dismssal of clains was based upon the

settling of the wongful death claim and that the parties
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intended the dismssal of only that claim While the parties'
intent of what, if anything, was to be dism ssed, in addition to
the wongful death claim and what causes of action were to be
preserved, is not entirely <clear from the face of the
stipulation, it becones nuch <clearer when the procedura
ci rcunst ances are revi ewed.

133 As we concluded above, the circuit court erred in
conpartnentalizing Pierce's negligent infliction of enotional
distress claim and separating it into two clains, one for
"her . . . own injuries,” and another "arising fromthe injuries
and stillbirth" of Brianna. Pierce did not agree that the
circuit court correctly characterized her personal injury claim
t hat enconpassed her enotional distress claim and appeal ed that
decision to the court of appeals. Her appeal of the circuit
court decision and order leads us to conclude that she did not
intend to stipulate to dismiss the entire claim that was the
basis of that appeal—her claim which involved the negligent
infliction of enptional distress. W are satisfied that Pierce
did not, by entering into the stipulation for dismssal, waive
her enotional distress claim or any portion thereof. That
stipulation clearly was intended to preserve the claimdismssed

by the circuit court order of August 20, 2001.

\Y,

20



No. 01-2710

134 For the reasons set forth, Bonnie Pierce may pursue
her entire claim for the negligent infliction of enotional
distress, including that portion arising from the injuries and
stillbirth of her daughter, Brianna. In these wunusual
circunstances, we conclude that the nother nay recover as a
parent, for the wongful death of the stillborn infant; and as a
patient, for her personal injuries including the negligent
infliction of enotional distress. W also conclude the
stipulation of the parties did not waive this claim
Accordingly, we reverse the decision of the court of appeals
that affirmed the circuit court's order, which dismssed that
portion of the nother's personal injury claim for negligent
infliction of enotional distress arising from the injuries and
stillbirth of her daughter.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause remanded.

135 LOUIS B. BUTLER, JR, J., did not participate.
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136 DAVID T. PROSSER, J. (concurring). In Wsconsin,
medi cal nmalpractice is a distinct area of tort |aw whose
principles are dictated, in large part, by detailed provisions
of the Wsconsin Statutes. One of the nost critical of these
statutes is Ws. Stat. 8§ 655.007 entitled "Patients' clainms."
It provides: "On and after July 24, 1975, any patient or the
patient's representative having a claim or any spouse, parent,
m nor sibling or child of the patient having a derivative claim
for injury or death on account of malpractice is subject to this
chapter." (Enphasis added.)

137 This statute governs clains "for injury or death on
account of mal practice,” including direct clains by a patient or

a patient's representative and derivative clainms by specified

fam |y nenbers.
138 The facts in this case are di fferent and

di stingui shable from the facts in Maurin v. Hall, 2004 W 100,

274 Ws. 2d 28, 682 N W2d 866, and Finnegan v. Wsconsin

Pati ents Conpensation Fund, 2003 W 98, 263 Ws. 2d 574, 666

N. W2d 797, because the famly nenbers in Mwurin and Finnegan

had only derivative clains. All three cases involve nedical

mal practice and the death of a mnor child. Al'l three cases
involve a legitimte wongful death claim But only this case
involves direct nmedical malpractice against two patients, a
not her and a child. The nother's claimfor negligent infliction

of enotional distress nust be rationalized and analyzed as a
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direct claim not a derivative claim in order to be separate
and to conply with Ws. Stat. § 655. 007.

139 Insofar as the wongful death claimis concerned, this
court ruled in 1967 that an eighth-nonth, viable unborn child
whose later stillbirth is caused by the wongful act of another
is a "person” within the nmeaning of the wongful death statute.

Kwat erski v. State Farm Mut. Autonpbile Ins. Co., 34 Ws. 2d 14,

148 N.W2d 107 (1967). This rule, that a viable unborn child is
a "person" under the wongful death statute, is not here in
di spute.?

140 That a mnother may bring a claim for negligent
infliction of enotional injuries sustained during the delivery

of her child, in addition to a claim for wongful death, was

deci ded in Wstcott V. M kkel son, 148 W-s. 2d 239, 434

N. W2d 822 (Ct. App. 1988).
41 One puzzle in this case is whether this court's

subsequent decision in the case of Bowen v. Lunbernens Mitual

Casualty Co., 183 Ws. 2d 627, 517 N.W2d 432 (1994), limted

claims for the negligent infliction of enotional distress to

"bystander" cl ai ns. Clearly, the answer is "no. Shar on Bowen
was a "bystander," a plaintiff who alleged enotional distress
fromviewing the imediate aftermath of a tortfeasor's negligent
infliction of physical harmon a third person, her son. 1d. at

631- 32. In upholding her claim the court did not repudiate

! The principle that an unborn child is a separate entity
whose interests are protected is reflected in a nunber of
W sconsin statutes. See t he statutes listed in
Ws. Stat. § 939.75(3).
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Westcott. In fact, it stated that a bystander situation was not
the only circunstance that could give rise to a claim for
negligent infliction of enotional distress. [d. at 631, 632-33.
42 The majority opinion determ nes that Bonnie Pierce has
a separate direct claim for negligent infliction of enotional
distress, but it does not delineate what she nust prove, as a
matter of law, to recover on this claim The court has not said
before and the court does not say now what elenents nust be
present for the tort of "negligent infliction of enotional
distress" when the <claim is not a bystander claim In
addressing this question, the central problemis "the difficulty
in setting limts on recovery for this conmon, but intangible,

category of harm" Terrence F. Kiely, Mdern Tort Liability:

Recovery in the '90s 109 (1990).

143 Wsconsin Jury lInstruction—€ivil 2725 sets out the

elenments of Intentional Infliction of Enotional D stress. The

instruction reads in part:

A person nay recover damages for the intentional
infliction of severe enotional distress upon him or
her by anot her.

A person who by extrenme and outrageous conduct
intentionally causes enotional distress to another is
liable to that person if +the resulting enotiona
di stress is severe.

Four factors nmust be established for an injured
person to recover:

1. That the conduct was intended to cause
enoti onal distress,

2. That the conduct was extrenme and outrageous,
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3. That the conduct was a cause of the person's
enoti onal distress, and

4. That the enotional distress was extrene and
di sabl i ng.

For a person's enotional response to be extrene
and disabling, you nust find that the person was
unable to function in other relationships because of
the enotional distress caused by the conduct.
Tenporary disconfort is not extrene and disabling and
cannot be the basis of recovery.

Ws JI—€ivil 2725.

144 1t goes without saying that this case does not involve
"extrene and outrageous" conduct or an "intention" to cause
enotional distress. However, the plaintiff did allege in her
conplaint that she "suffered severe enotional distress and
injury" and that she "sustained physical injury.” She did not
all ege that she "was unable to function in other relationships
because of the intentional distress caused by the" defendant's
medi cal negl i gence.

145 Wsconsin Jury Instruction—€ivil 1510 sets out the
elements of Negligent Infliction of Severe Enotional D stress
(Bystander daim. This instruction is based on Bowen's

explicit delineation of elenents:

First, the injury suffered by the victim nust have

been fatal or severe. Second, the victim and the
plaintiff mnust be related as spouses, parent-child,
grandparent-grandchild or siblings. Third, t he

plaintiff must have observed an extraordi nary event,
nanmely the incident and injury or the scene soon after
the incident with the injured victimat the scene.

Bowen, 183 Ws. 2d at 633.
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146 The Bowen court also stated that "borrow ng concepts
fromthe tort of intentional infliction of enotional distress,"”
a plaintiff must prove "severe enpotional distress; but the
plaintiff need not prove physical mani festation of that
di stress.” Id. at 632. The resulting jury instruction

expl ai ns:

Enotional distress may arise from the natural
shock and grief of directly observing an (incident)

whi ch results in t he (deat h) to a famly
menber . . . . Enotional distress includes nenta
suffering, anguish, and shock. It can include fright,
horror, grief, and worry. It need not include

physi cal manifestations of injury, although these may
al so be present.

In order for (plaintiff) to recover, however,
(her) enmpotional distress nmust be severe. Thi s neans
it must be nore than tenporary disconfort or a mnor
psychic or enotional shock. It nust be an extrene
enoti onal response.

Ws JI—€ivil 1510.

147 The Bowen court opined that clainmants and courts:

need a framework for evaluating a bystander's clains
of negligent infliction of enotional distress.

We conclude that the traditional elenents of a
tort action in negl i gence—negl i gent conduct,
causation and injury (here severe enotional distress)—
—should serve as the franework for evaluating a
bystander's claim of negligent infliction of enotional
di stress.

Bowen, 183 Ws. 2d at 652-53.

148 1f this same framework is also applied to direct
claims such as the present case, we have a fornula of: (1)
negli gent conduct (nanely, nedical nalpractice); (2) causation

and (3) injury (severe enotional distress), wthout any need for
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ei ther physical injury or "physical manifestations” of enotional
injury. Such a formulation requires comrent.

149 First, the plain truth is that "the physica
mani f estati ons” of enotional injury were viewed as an "essenti al
requi rement of this type of clainm in Wstcott. 148 Ws. 2d at
242 n.2.? In presenting the case to the court of appeals, Karla

Westcott's attorney, Jerone Maeder, stated in his brief:

What Karla Westcott observed during the | ast
m nutes of the birthing process and the shock of then
observing and feeling the issuance of her dead child
caused her nmental illness.

Karla Westcott was in prior good physical and
nment al health before this but as a result of
wi t nessing her own child' s strangul ati on she has been
severely psychiatrically damaged. She now goes from
one maj or depression to another and has had over 200
contacts with the Health Care Center since the birth
of her child, frequently attenpting suicide or
i deal i zing such thoughts. She has been on various
nmedi cati ons, has experienced insomia, and then
epi sodes where she has not been able to get up out of
her sl eep. Her personality has changed and today she
still periodically experiences a frightening and
overwhel m ng episode of having her unborn child
kicking her inside so that she actually feels the
child kicking within her.

2 Other jurisdictions are divided on the question of whether
the plaintiff nust suffer some physical injury or physical
mani festation of an enotional injury to successfully prosecute
tort clains for enotional injuries. Conpare, e.g., St. Charles
v. Kender, 646 N E.2d 411, 414 (Mass. App. C. 1995) (physica
injury required) and Sceusa v. Mastor, 525 N Y.S 2d 101, 102
(N.Y. App. Dv. 1988) (sane) with Gardina v. Bennett, 545 A 2d
139, 140, 142-43 (N.J. 1988) (physical injury not required) and
Johnson v. Ruark Obstetrics & Gynecology Assoc., P. A, 395
S.E. 2d 85, 97 (N.C. 1990) (same).

6
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She has been treated at the Health Care Center as
an inpatient and has seen other psychiatrists. She
was evaluated by Dr. Bruce Rhoades, the clinical head
of the North Central Health Institute, and his
affidavit has been filed wth this court. Thi s
affidavit and the affidavit of Karla Wstcott shows
that she has many physical nanifestations of her
psychiatric problem and that the diagnosis is not one
of "grief" as is inplied by the respondents but is an
illness readily per cei ved and cat egori zed by
psychiatry and directly resulting from the negligent
conduct of the defendant doctor.

She has a "post traumatic stress disorder”

t oget her W th "maj or depressi ve di sorder” and
"dysthym c disorder” (Diagnostic and Statistical
Manual of Mental Disorders |1l and I1IR). (Enphasi s
added) .

150 This powerful representation was paralleled in Bowen,
where the court stated: "The conplaint asserts that these
experiences caused Sharon Bowen extrenme enotional and psychic

injuries wth acconpanyi ng physical synptons including hysteria,

I nsomi a, nausea and the disruption of work and famly
rel ationships." Bowen, 183 Ws. 2d at 635 (enphasis added).

151 Thus, in a very real sense, the presence of physical
synptonms of enotional distress in Bowen's claim neant that the

court's blunt disavowal of any requirenent for physical injury

or physical mani festation of enotional distress was not
necessary to its decision.

152 If there is no requirenent of physical manifestation

of enotional distress, the concerns expressed by Justice WI cox
in Bowen about assuring the validity of clainms for enotional
di stress becone nore urgent. See Bowen, 183 Ws. 2d at 663

(Wlcox, J., concurring). He asserted that claimants should be
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required to produce "sonme extrinsic, verifiable evidence to
support their clains." 1d. at 664.

153 At the very least, a fact-finder reviewing the nerits
of a claimfor negligent infliction of enotional distress should
be permtted to consider the presence or absence of physical
injury or physical manifestations of distress.® In a legitinate

claim the absence of any physical manifestations of distress

may be expl ained by expert testinony, which would be helpful, in
any event, in describing and categorizing the patient's nmenta
heal t h.

154 Second, there should be Ilittle dispute that the
stillbirth of a child as a result of nmedical negligence will be

deeply hurtful to the nother, producing extraordinary grief and

angui sh. Nonet hel ess, | do not understand the court's decision
to approve a claim for negligent infliction of enotional
distress in every such case. A claimant will necessarily be

required to neet some threshold of proof for enotional injury,
and | do not see why the burden of proving severe enotional
distress should be less in a negligence case than in an
intentional tort.

155 Third, severe enotional distress should not, at |east

in this case, enconpass the nother's loss of society and

3 Other courts have struggled to find tests to discern the
legitimacy of a plaintiff's claimfor enotional distress in the
absence of physical injury. The Nebraska Suprene Court requires
the plaintiff to show that the enotional distress was "nedically

di agnosable and . . . of sufficient severity that it is
nmedically significant.”" Hamilton v. Nestor, 659 N W2d 321, 329
(Neb. 2003).
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conpani onship of her child. Loss of "conpanionship, society and
the like . . . are wusually viewed as sonething distinct from

angui sh or grief.”™ Dan B. Dobbs, 2 The Law of Torts 812 (2001).

Wsconsin's present wongful death statute authorizes up to
$500, 000 for "loss of society and conpanionship," for the death
of a child from nedical nalpractice or other tortious causes.

Ws. Stat. 8§ 895.04(4). A nother seeking damages for negligent
infliction of enotional distress from nedical nalpractice is
maki ng a separate claim governed by t he cap under
Ws. Stat. 8§ 893.55(4)(d). The two clains may be stacked but
they nust not be permitted to overl ap. Courts "can and shoul d

preclude double recovery by an individual." EECC v. Wiffle

House, 534 U.S. 279, 297 (2002).% Here the plaintiff has already
settled for an award under the wongful death statute. The
specific injury conpensated under the wongful death statute may
not be conpensated again through a tort claim for negligent

infliction of enotional distress.

* As another court summarized the difficulty,

The mjor issue wth which [courts considering
enotional distress arising from a mscarriage or
stillbirth] have westled is defining the kinds of
damages that are allowable in the nother's action so
as neither to duplicate danages afforded in a w ongful
death action nor to permt damages that, under the
State's law, <clearly are not allowed, even in a
w ongful death action. The demarcation |ines drawn by
the courts are not always consistent and they are not
al ways clearly articul at ed.

Smth v. Borello, 804 A 2d 1151, 1159 (M. 2002).

9
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156 These observations about the requisite elenents for
negligent infliction of enotional distress are not exhaustive.
Circuit courts may develop other criteria for clainms and may in
sone cases invoke famliar public policy limtations on

liability. See, e.g., Smaxwell v. Bayard, 2004 W 101, 1Y33,

40, 274 Ws. 2d 278, 682 N. W2d 923.
157 For the foregoing reasons, | respectfully concur.
158 | am authorized to state that Justice JON P. WLCOX

joins this concurrence.
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