
 

 

 

 

June 27, 2016 

 

 

Andy Slavitt, 

Acting Administrator, Centers for Medicare and Medicaid Services 

Department of Health and Human Services 

Room 445-G, Hubert H. Humphrey Building 

200 Independence Ave SW, 

Washington, DC 20201 

Submitted Electronically 

 

RE: CMS-5517-P.  Medicare Program:  Merit-Based Incentive Payment System (MIPS) and 

Alternative Payment Model (APM) Incentive Under the Physician Fee Schedule, and Criteria for 

Physician-Focused Payment Models.     

 

The Wisconsin Hospital Association is a statewide nonprofit association with a membership of more 

than 130 Wisconsin hospital and health systems that includes not only critical access hospitals 

providing crucial services to their rural communities, but also major academic medical centers 

providing high quality care, research, and training. On behalf of our members, we appreciate the 

opportunity to comment on the proposed rule, CMS-5517-P related to MIPS and APM Incentive 

Payments and the criteria for physician-focused payment models   

 

Wisconsin is home to very innovative health systems which, by many national measures, provide 

very high quality health care.  WHA strongly supports payment systems that reward value and 

believes value-based payment policies can drive better quality, lower cost of care, and can reduce 

overall costs for health care programs.  Such programs must be thoughtfully implemented, recognize 

administrative burdens and complexities and be highly accurate in order to drive improvement.  Our 

comments below are intended to assist CMS in developing effective programs for rewarding value.   

 

 

1) Implementation Timeline and Need for Physician Education 

Although MACRA was enacted in April 2015, the proposed rule was just released in April 2016, and 

the proposed rule isn’t expected to be final until October or November.  The implementation 

timelines are short, with the first performance year proposed to be in 2017.  There is a significant 

amount of work for all providers to prepare for implementation.  From large systems to smaller more 

rural providers are challenged with resources to be able to devote to the added administrative burden 

that MACRA creates.  Wisconsin physicians understand the need for value-based care delivery as 

many are part of sophisticated high performing health systems. However, standing up the 

infrastructure and educational requirements to be successful under MACRA will take time given the 

various states of readiness that exist, especially for clinicians in small rural practices.    

Physician education in particular must be a priority for CMS.  WHA encourages CMS to help 

provide informational and educational tools for physicians and other clinicians with the very detailed 

information that is needed for them to be able to understand the requirements, choose meaningful 

measures and achieve improvement in their practices.  If the goal is truly to drive performance 
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improvement, this can be done only if physicians know what the targets are and have time to 

implement processes to achieve those targets.   

 

 

2)  Need for Enhanced Rural Focus  

The current measures in MIPS are a particular challenge for rural areas.  We encourage CMS to 

quickly engage in work to develop the recommendations from the National Quality Foundation Rural 

Task Force, which included development of additional rural-relevant measures for MIPS.  The report 

can be accessed at: 

http://www.qualityforum.org/Publications/2015/09/Rural_Health_Final_Report.aspx 

In addition, there is a significant gap is how the alternative payment models, and in particular the 

advanced alternative payment models, can apply to entities and physicians in rural areas.  We 

encourage CMS to quickly engage in work to develop alternative payment models with a specific 

rural focus.  We believe the work of the Physician Focused Payment Models Technical Advisory 

Committee will be important for identifying APMs that are relevant for rural practices as they 

provide a significant amount of care to Medicare beneficiaries.  We encourage CMS to work with 

stakeholders to design robust models that apply to rural practices.    

 

 

3)  Need for Additional Advanced APM Options 

The proposed rule makes it difficult for current alternative payment models to qualify as advanced 

models.  For example, the Comprehensive Care for Joint Replacement demonstration currently does 

not qualify as an alternative pay model, because it has no electronic health record aspect.  However, 

those participating in the mandatory model are at financial risk that meets the requirements, and 

most likely are at a high use of EHRs. Another example – Track 1 of the Medicare Shared Savings 

Program does not meet the qualifications because it does not meet the level of financial risk (two 

sided risk).  However, according to CMS’ own data, 95% of the ACOs nationally in the MSSP are in 

Track 1.  We encourage CMS to develop a methodology that would allow for current alternative 

payment models to qualify or allow eligible clinicians participating in APMs that aren’t “advanced” 

to receive credit for their participation.    

 

With additional options, however, it is important that those participating in advanced APMs maintain 

a choice about participation in the MIPS path or the APM path.  It is not clear that the APM path is 

the most financially advantageous in all cases, and Advanced APM Entities should have the ability 

to fully choose which path is right for their clinicians.  For example, if the CJR demonstration is 

included as an Advanced APM, those hospitals and health systems that are required to participate in 

the mandatory demonstration should still be able to choose whether they want to qualify as an 

Advanced APM for purposes of physician reimbursement.   

 

 

4)  Alignment of Incentives Drives Improvement 

In Wisconsin, as many as 70% of physicians are now estimated to be employed by a hospital or 

health system.  Wisconsin has tremendous integrated care, where incentives between providers and 

hospitals are aligned.  As such, we encourage CMS to allow providers who are employed  by 

hospitals to use hospital-based measures to satisfy MIPS to ensure incentives remain aligned during 

http://www.qualityforum.org/Publications/2015/09/Rural_Health_Final_Report.aspx
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the first year of the program.  Measures that are relevant and aligned for both physicians and 

hospitals will be a key strategy for driving meaningful improvement in quality and cost.  

 

In addition to alignment between hospitals and physicians, WHA has long advocated that measures 

across payers must be aligned.  We encourage CMS to continue to seek ways to align MIPS 

measures and reporting with commercial payers to drive greater efficiency, reduce administrative 

burden, and achieve better outcomes for patients.   

 

 

5)  Maintain Flexibility for Eligible Clinicians 

Eligible clinicians have highly variable technology capacity and access to staff to support data 

collection and improvement activities, especially in rural settings.  CMS should continue to allow 

broad flexibility for eligible clinicians to choose an option that is affordable and is most likely to 

support improvement work within their practices.  

Similarly, CMS should continue to allow a wide range of options with respect to the MIPS measures 

that allows clinicians to choose those measures that will best impact the improvement work within 

their practices.  Measures must be meaningful to providers or they won’t buy into them. CMS should 

support work that continues to add relevant measures, especially for rural providers. 

 

 

6)   Benchmarking of Resource Use Measures 

Performance on resource use measures will be based on benchmarks calculated by CMS. 

Benchmarks should be specialty specific to ensure fair comparisons. If one national benchmark is 

used for each measure then the providers who provide more expensive services, by the nature of 

what they do, will by default be in the worst deciles. For example, the cost of care provided by a 

cardiac surgeon should not be compared to the cost of care for an emergency room physician. 

 

 

7)   Recognize Legal Safe Harbors for APMs 

WHA urges CMS to recognize that multi-provider APM activities are subject to legal safe harbors 

under federal fraud and abuse laws, including the Stark Law and the Anti-Kickback Statute.  

 

MACRA has created a variety of incentives for physician participation in certain APMs, including 

incentive payments and exclusion from MIPS. CMS’s proposals for implementing these incentives 

are based on several stated policy principles, including “continu[ing] to build a portfolio of APMs 

that collectively allows participation for a broad range of physicians and other practitioners” and 

“[s]upport[ing] multi-payer models and participation in innovative models in Medicaid and 

commercial markets in order to promote high quality and efficient care across the health care 

market.” CMS believes that its APM proposals “support[] the Administration’s goals of moving 

more fee-for-service payments into APMs that focus on better care, smarter spending, and healthier 

people.” 

 

In order to achieve the efficiencies and care improvement goals underlying APMs, clinical and 

financial integration of multiple providers across the care continuum is necessary. Indeed, APMs are 

designed to foster multi-provider collaboration in the delivery of health care and incentivize and 

reward efficiencies and improvements in care. Unfortunately, this need for collaboration and multi-
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provider integration, encouraged by Congress in MACRA and by CMS in this proposed rule, may be 

in tension with federal laws that are designed to keep hospitals and physicians at arm’s length in 

order to prevent fraudulent or abusive conduct under Medicare and other federal health care 

programs. 

 

Specifically, WHA is concerned that there is uncertainty as to the extent to which physician 

compensation under multi-provider APM participation agreements would be a prohibited indirect 

compensation arrangement under the Stark Law, prohibited remuneration under the Anti-Kickback 

Statute (“AKS”), or otherwise subject providers to civil monetary penalties under the Social Security 

Act. Accordingly, WHA urges CMS to use the regulatory authority that has been granted to it by 

Congress under the fraud and abuse laws to explicitly recognize legal safe harbors for multi-provider 

APM activities. 

 

Not making it clear to hospitals and physicians that their collaboration in an APM is permitted under 

the Stark Law and the AKS would inhibit Congress’s intent in MACRA to incentivize physician 

participation in APMs, including APMs where hospitals are also participants.  

 

 

8) EHR Program  

While WHA shares CMS’s belief that exchange of health information can help providers improve 

quality and efficiency of care, and the following comments are intended to help minimize 

administrative burden on providers in complying with program requirements 

 

Information Blocking Attestations Are Too Broad 

While WHA supports health information exchange, we are concerned that the proposed attestation 

statements for information blocking are too broad and may make demonstration under the EHR 

Incentive Program and demonstration under the ACI performance category unnecessarily difficult. 

Given that current EHR technology and infrastructure may not support the level of information 

exchange that seems to be contemplated by the second of CMS’s proposed attestation statements for 

information blocking, WHA recommends that CMS not finalize this statement—which in any event 

goes beyond what is required under MACRA. In the alternative, WHA recommends that CMS 

provide clarity on what the phrase “to the greatest extent practicable” means, as used in the second 

proposed attestation statement. Specifically, CMS should clarify that each provider making the 

statement has discretion to determine whether the actions it took ensured, “to the greatest extent 

practicable,” the outcomes specified in the statement. 

 

Further, because the third proposed attestation statement for information blocking would require 

providers to state that they responded to certain requests, WHA recommends that CMS include in the 

statement a limitation that is similar to the limitation being proposed for the separate attestation of 

cooperation with certified EHR technology (“CEHRT”) surveillance: “to the extent that doing so 

would not compromise patient care or be unduly burdensome for the provider.” 

 

Requiring Eligible Clinicians to Report on Stage 3 Measures Is Premature 

While WHA is pleased that CMS has reduced the extent to which scoring for the ACI performance 

category is “all-or-nothing” and has proposed not to maintain EHR Incentive Program Stage 3 or 

modified Stage 2 measure thresholds for the ACI performance category, we still have some concerns 
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about other aspects of the proposed ACI performance category measures and scoring methodology. 

The proposed scoring methodology is still in part an “all-or-nothing” approach in that failure to meet 

any of the base score reporting measures would earn the eligible clinician a “zero” score for the 

overall ACI performance category. While the base score reporting measures do not have 

unreasonably or arbitrarily high thresholds, CMS should ensure that in other respects eligible 

clinicians are not unnecessarily constrained in achieving high scores for the ACI performance 

category. 

 

Accordingly, WHA reiterates the recommendation we have made to CMS in several comment 

letters: reporting on Stage 3 measures should be postponed. There is a lack of experience from Stage 

2 to establish experience-based Stage 3 standards, some of the Stage 3 standards have not been 

shown to be clinically necessary, and other of the Stage 3 standards put the ability of providers to 

succeed largely outside providers’ control by making success contingent on the actions of patients. 

This is especially true for the eight measures that CMS is proposing to include as part of the 

performance score. Standards to support the use of APIs to share health information or to support 

EHR incorporation of patient-generated health data are insufficiently mature to be included in 

regulation, and it is unclear whether the benefits of these measures will outweigh implementation 

and ongoing operational costs. Further, successful patient engagement must use a full array of 

mechanisms that support patient preference in the manner of engagement—whether in-person, 

electronically, or through paper-based materials. 

 

In addition, EHR vendors need time to develop EHR technology that meets the 2015 Edition 

certification criteria (which were finalized only in October 2015), and providers then need additional 

time to implement the new technology safely and successfully. WHA believes that CMS’s 

expectation on when most eligible clinicians will be able to report on Stage 3 measures using 2015 

Edition CEHRT is unrealistic, especially because CMS has not proposed a 90-day performance 

period for the ACI performance category for the first year that an eligible clinician reports on Stage 3 

measures. 

 

Finalize a Broader Range of Exclusions for the ACI Performance Category 

In the EHR Incentive Program, for each of the five measures that are contained in the “patient 

electronic access” and “coordination of care through patient engagement” objectives, CMS provided 

an exclusion for EPs that conducted 50 percent or more of their patient encounters in a county that 

does not have 50 percent or more of its housing units with 4Mbps broadband availability. These 

exclusions were recognitions by CMS that success on these measures is largely contingent on 

patients having sufficient internet capability. 

 

WHA believes that requiring eligible clinicians to report on Stage 3 measures, but not maintaining 

the full range of exclusions available to EPs under Stage 3, is inappropriate. The reasoning that led 

CMS to create exclusions for EPs in the EHR Incentive Program still would apply for eligible 

clinicians in the ACI performance category. In particular, WHA recommends that CMS retain some 

mechanism that helps to ensure that eligible clinicians practicing in rural or underserved areas are 

not penalized and inhibited in ACI performance category success. One way to do this would be to 

allow a fixed number of percentage points (e.g., 5) to be added to the performance score for each 

performance score measure where the eligible clinician can demonstrate that he or she would have 

qualified for a corresponding EP exclusion under the EHR Incentive Program. 
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Align Meaningful Use Requirements in EHR Incentive Program and ACI Performance Category 

Notwithstanding the concerns we have already articulated, WHA reiterates that we are pleased with 

certain aspects of the proposed ACI performance category measures and scoring methodology. The 

lack of unreasonably or arbitrarily high measure thresholds and a more limited “all-or-nothing” 

approach in the proposals compare favorably to Stage 3 of the EHR Incentive Program. Because 

finalizing the proposals would mean that there would be misalignment with the measures and scoring 

methodology for hospitals in the EHR Incentive Program, WHA recommends that if CMS finalizes 

the ACI performance category proposals, CMS also write rules to make similar changes for hospitals 

subject to Medicare penalties under the EHR Incentive Program. 

 

Reconsider EHR Use Thresholds for Eligible Clinicians in APMs 

Given that the 2015 Edition certification criteria were finalized by the ONC only in late 2015 and 

may not have widespread installation and acclimatization by 2018, WHA recommends that CMS not 

finalize its proposal for 2018 and future years that an Advanced APM must require at least 75 

percent of eligible clinicians who are enrolled in Medicare to use CEHRT. CMS does not yet have 

data on APMs that require 50 percent of participating eligible clinicians to use CEHRT, so there is 

no reason to prematurely increase the threshold to 75. WHA also recommends that CMS set lower 

thresholds for specialty-focused APMs and other APMs that target eligible clinicians that may have 

lower-than-average adoption of CEHRT. 

 

 

Summary 

 

WHA shares the goals of the measure reporting program to drive toward a meaningful, value-based 

payment system.  We continue to encourage CMS to implement the program in a way that ensures 

measures are meaningful, reporting is streamlined, interoperability is enabled, and administrative 

burden on providers is minimized.    

 

We appreciate the opportunity to comment on the measure development plan.  If you have questions, 

please contact Joanne Alig, senior vice president, policy & research, at jalig@wha.org, or Kelly 

Court, chief quality officer, at kcourt@wha.org. 

 

 

Sincerely, 

 

/s/ 

 

Eric Borgerding 

President 
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